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Capital means test changes 

Guidance note 
28 January 2021 

 
Introduction 

This guidance notes explains recent changes to the capital means test for legal aid. 

To be eligible for legal aid for most types of civil cases, you must pass a financial 

assessment called the ‘means test’. The means test looks at your income and capital 

separately. You must pass both the income and capital assessment to get legal aid.  

There have been two important changes to the way properties are assessed in the capital 

means test recently. This guidance note explains what those changes are. Anyone seeking 

legal aid will still need to be fully assessed for legal aid eligibility. The purpose of this 

guidance is not to explain the means test in full, only to explain the recent changes. These 

changes apply to all civil legal aid, not only family law. For family law, see our Guide to 

family law legal aid for more information. 

If you believe you are now eligible for legal aid, you can make an appointment with a legal 

aid solicitor who will conduct a full legal aid assessment. Find a legal aid solicitor here. 

If you are a solicitor, or your solicitor is unsure about the changes, you may find this 

resource from Public Law Project helpful. 

Capital assessment 

Capital is the term used for someone’s financial assets. It includes savings, money in a 

bank account, property including your home, ISAs, bonds, shares and any other financial 

asset a person may have. 

The capital assessment for legal aid involves calculating the value of someone’s capital and 

then allowing set deductions to calculate someone’s disposable capital. Your disposable 

capital must be below certain limits. The deductions allowed are set out in the Civil Legal 

Aid (Financial Resources and Payment for Services) Regulations 2013 (the ‘Regulations’). 

Changes in November 2020 - ‘Trapped’ capital 

The assessment of disposable capital in the family home leaves many women, in particular 

victims of abuse, unable to access legal aid but without the resources to fund legal 

representation themselves. This is because even if there is equity in a property, the 

likelihood of being able to get money out of the property to pay for legal representation is 

often low. This is called ‘trapped’ capital – because on paper, there is money in the property 

but it is not accessible, i.e. ‘trapped’.  

https://rightsofwomen.org.uk/get-information/family-law/family-law-legal-aid/
https://rightsofwomen.org.uk/get-information/family-law/family-law-legal-aid/
https://find-legal-advice.justice.gov.uk/
https://publiclawproject.org.uk/uncategorized/new-resource-for-legal-aid-practitioners-eligibility-and-trapped-capital/
https://publiclawproject.org.uk/uncategorized/new-resource-for-legal-aid-practitioners-eligibility-and-trapped-capital/
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In November 2020, the High Court handed down a judgment1 in a case brought by a 

woman (known as GR) in this situation. She was challenging the Legal Aid Agency’s 

decision about capital trapped in her home. She argued that there is a discretion in the 

Regulations that means the Legal Aid Agency can decide not to take trapped capital into 

account in the means test. The Legal Aid Agency argued that they could not do this, the 

Regulations required them to take the property into account even if it was not possible to 

get any money out of the property. 

The High Court agreed with GR and decided the Legal Aid Agency does have a discretion 

not to count the property in the capital assessment if it is not possible to get any of the 

equity out of the property. 

The judgment applied immediately and has not been appealed.  

To access this discretion, your solicitor will have to explain to the Legal Aid Agency why you 

cannot access the capital in the property. The resource from the Public Law Project above, 

who represented GR, includes examples of when the discretion may be applied. 

Changes from 28 January 2021 - ‘Imaginary’ capital 

A second change to the capital assessment is due to take effect from 28 January 2021.  

The Government has amended the Regulations in relation to the rules about mortgages in 

the Civil Legal Aid (Financial Resources and Payment for Services) (Amendment) 

Regulations 2020.  

Before this change, if you had a mortgage on your property, the Legal Aid Agency could 

only deduct up to £100,000 of the mortgage when calculating disposable capital. This 

meant that even if your mortgage was £250,000, only £100,000 of it would be taken into 

account and the remaining debt would be counted in the capital assessment. We are calling 

this ‘imaginary’ capital because it is not real money, it is actually debt. 

The changes introduced from 28 January 2021 will allow the Legal Aid Agency to deduct 

the full mortgage from the value of the property in their calculation of disposable capital. 

If you believe you may be eligible for legal aid because of this change, you can refer your 

solicitor to the amending regulations here. It is likely that you will need to provide an up to 

date mortgage statement that sets out how much mortgage is remaining on the property. 

 
1 GR v Director of Legal Aid Casework [2020] EWHC 3140 (Admin) 

https://publiclawproject.org.uk/uncategorized/new-resource-for-legal-aid-practitioners-eligibility-and-trapped-capital/
https://www.legislation.gov.uk/uksi/2020/1584/pdfs/uksi_20201584_en.pdf
https://www.bailii.org/ew/cases/EWHC/Admin/2020/3140.html

