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JH v MF – special measures in the Family Court and the Domestic Abuse bill 
 
Rights of Women is a charity which works to attain justice and equality by informing, 
educating and empowering women on their legal rights (for more information on our work 
please visit www.rightsofwomen.org.uk)  
 
We write to draw your attention to the family law case of JH v MF [2020] EWHC 86 (Fam). 
The judgment was published yesterday and we would encourage you to read it in full. It 
has caught the attention of the press because of the archaic views of the Judge in the case 
to sexual consent. In the words of the appeal judge, “The logical conclusion of this judge’s 
approach is that it is both lawful and acceptable for a man to have sex with his partner 
regardless of their enjoyment or willingness to participate.” (para. 45) 
 
The experiences of the mother in this case and the attitude of the judge to domestic abuse, 
coercive control and sexual consent, although extreme, are not isolated. We advise women 
on our family law advice line every week who fear the response of the court to allegations 
of abuse. This judgment typifies the reasons why they fear making allegations of this 
nature. The appeal judge has recommended that all family judges hearing cases where 
allegations of serious sexual abuse are raised receive training on the correct approach to 
sexual consent. We call on the Government to commit to funding this training and ensure 
it is not only made available but is mandatory across England and Wales. 
 
Further, we trust the Lord Chancellor, as the person ultimately responsible for judicial 
appointments and conduct will deal appropriately with the offensive attitudes of HHJ Tolson 
QC in this particular case. 
 
Special Measures in the Family Court 
 
There is a less reported aspect of this case which we wish to bring to your attention. Despite 
the mother making an application for special measures to help her give evidence, the judge 
refused to provide special measures for her. 
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We wish to bring this to your attention because the Government has committed to bringing 
the Domestic Abuse Bill back during this Parliament. In the previous Bill, the Government 
proposed that special measures are automatically available in the criminal courts. In May 
2019, the Joint Committee on the Domestic Abuse Bill heard evidence from a number of 
organisations, including Rights of Women. They recommended this protection be extended 
to the Family and Civil Court: 

 
152. We welcome the proposal that complainants in criminal proceedings for an 
offence involving behaviour that amounts to domestic abuse will be automatically 
eligible for special measures.  
 
153. We recommend that this provision be extended to victims of domestic abuse 
appearing in family and other civil courts. We note the Government’s comment that 
this is already possible under family court rules but, given the persuasive evidence 
about poor implementation, we recommend that the provision for special measures 
in the family court’s rules and practice directions is put on a statutory basis, and that 
a single consistent approach is taken across all criminal and civil jurisdictions. This 
is particularly important given the Government’s plans for a reduced but improved 
court estate, which may provide an additional barrier to participation for vulnerable 
victims.1 

 
Sadly, the Government chose not to adopt this recommendation, delaying action by 
referring to a number of reviews and consultations that were ongoing at the time, stating, 
“we do not wish to pre-empt the findings of either the call for evidence from the panel, or 
the consultation by the Civil Justice Council by legislating before we have taken a thorough 
view of the problems and potential solutions.”2  
 
We believe the case of JH v MF highlights why we, along with other women’s organisations, 
have been calling on the Government to extend the provision available in the Criminal 
Court to the Family and Civil Court. The current legal framework for special measures in 
the Family and Civil Court falls under procedural rules. In family proceedings, they fall 
under Part 3A of the Family Procedure Rules. We have long called for primary legislation 
to put special measures in the Family and Civil Court on the same footing as in the Criminal 
Court. This case shows the flaws in relying on the procedure rules to provide this necessary 
protection. 
The appeal judge in JH v MF stated: 

 
The judge took the inexplicable step, contrary to the expressed view and request of 
the Appellant, and contrary to the rules of procedure, of ordering that the Appellant 

                                                           
1 Available here: https://publications.parliament.uk/pa/jt201719/jtselect/jtddab/2075/2075.pdf 
2 The Government Response to the Report from the Joint Committee on the Draft Domestic Abuse Bill, para 102. 
Available here: 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/817556/CCS06
19467038-001_Domestic_Abuse_Bill_Print_WEb_Accessible.pdf 
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give evidence from counsel’s row as “better” than using the witness box and 
screens. In doing this he had not only decided not to follow Part 3A of the FPR 2010, 
but he also completely failed to give any or adequate reasons for doing so as 
required by r3A.9 of the FPR 2010. These are serious procedural irregularities which 
would allow for an appeal to be granted (para 15) 

 
As a result, when giving her evidence, the judge could not hear some of what the mother 
was saying. Some of her evidence was not even picked up by the microphones in the court 
room. The appeal judge goes on to state: 

 
The judge then proceeded to order that the Respondent, too, should give evidence 
from counsel’s row making reference to the “feng shui” of the court room and the 
screens and saying that it was fair and “created some kind of balance” without any 
application having been made by the Respondent that he needed to give evidence 
in the same manner as the Appellant. Concerns raised by counsel were dismissed 
without reasons being given for this decision by the judge. The Respondent was 
then able to give evidence sitting next to his McKenzie friend who was, as a 
consequence, able to assist the Respondent in the answers he gave when the 
Respondent was being cross-examined. It follows that the Respondent was given 
an advantage and assistance denied to the Appellant. (para 16) 

 
This situation is not isolated or unique. 
 
The women we speak to on our family law advice line often tell us about the lack of special 
measures. This includes situations like JH’s where an application for special measures was 
made but were not provided, without any explanation. While this situation continues, 
women are not only being denied their Article 6 right to a fair hearing but the basic principles 
of equality before the law and access to justice are being eroded. We do not believe that 
waiting for the outcome of any review is an adequate response to this clear injustice. 
 
We call on the Government to amend the Domestic Abuse Bill to extend the automatic 
provision of special measures to victims of domestic and sexual violence, stalking and 
harassment in the Family and Civil Courts. 
 
We are happy to assist in furthering this urgent necessity in any way we can and would be 
happy to meet to discuss the necessary primary legislation. 
 
Yours sincerely, 
 
 
Rights of Women 
 
Cc: Victoria Atkins MP, Parliamentary Under Secretary of State (Minister for Women) 
Nicole Jacobs, Domestic Abuse Commissioner 


