
 

Proposed Amendments to Statutory Instrument: Civil Legal Aid (Procedure) (Amendment) (No. 2) 

Regulation 2017 

 

On 7 September 2018 Rights of Women (ROW) submitted the following concerns and proposed 

amendments to the Ministry of Justice (MoJ): 

1. Amended Regulation 42(1)(k) 

 

(i) The new Regulation 42(1)(k)(iii) provides the power to withdraw funding where ‘without 

notice’ orders have been obtained but later set aside. This causes great concern without 

notice orders are a key measure to keep victims safe in domestic violence cases. This 

was not the case previously where a ‘without notice’ protective injunction could be used 

as evidence even if it was set aside at a later hearing. There are many reasons why the 

court may set aside a ‘without notice’ order where there has been domestic violence in 

the relationship including, for example, where the victim's circumstances may have 

changed. We are concerned that the "setting aside" of an order does not necessarily 

mean that the court has made any findings and that where victims are initially 

unrepresented, they may agree to this to avoid having to go through a difficult 

contested hearing where they may face being cross-examined directly by the 

perpetrator, without realising the consequences for their ability to obtain funding in 

other proceedings.  

 

(ii) The new Regulation 42(1)(k)(vi) gives the DLAC the power to withdraw funding on 

receipt of a letter from a public authority which confirms that there has not been 

domestic violence or that the applicant was not at risk of domestic violence. Rights of 

Women is extremely concerned by this. This power only applies where the evidence has 

been provided by a housing authority or domestic violence support service. The only 

circumstance under which we could envisage this being appropriate would be where a 

housing authority had fallen into error in preparing the evidence in the first place. But 

the inclusion of this power as it applies to domestic violence support services lacks any 

recognition or understanding of the fact that domestic violence support services are the 

most appropriate organisations to assess risk and provide evidence that someone is the 

victim of or at risk from domestic violence. As the experts, it is insulting that their 

professional opinion can be undermined by a non-expert public authority. 

 

 

2. Schedule 1: Paragraphs 14 and 15 

 

(i) Currently reads:  

 

14. A letter from an independent domestic violence advisor confirming that they are 

providing support to A.  

15. A letter from an independent sexual violence advisor confirming that they are providing 

support to A relating to sexual violence by B.  

 



Proposed amendments: 

 

(ii) The MOJ has helpfully confirmed that the LAA will accept letters from both 

independent advisors and advocates under these provisions.  However, this may not 

be obvious to the public and to avoid confusion we suggest the term ‘advocate’ is 

added to the provisions on independent domestic violence advisors (IDVAs) and 

independent sexual violence advisors (ISVAs).   

(iii) The current wording of the provisions excludes survivors who have previously 

received support from IDVAs and ISVAs and are no longer receiving the support.  

This was not, as far as we are aware, the intention when the Regulation was 

introduced.   

(iv) We suggest the paragraphs 14 and 15 should read as follows: 

14.  A letter from an independent domestic violence advisor or independent domestic 

violence advocate confirming that they are providing or have provided support to A.  

15.  A letter from an independent sexual violence advisor or independent sexual violence 

advocate confirming that they are providing or have provided support to A relating to sexual 

violence by B.  

 

3. Schedule 1: Paragraph 17 

 

(i) Currently reads:  

17. Letter from organisation providing domestic violence support services  

(2) The letter must confirm that it—  

(a) is situated in England and Wales;  

(b) has been operating for an uninterrupted period of six months or more; and  

(c) provided A with support in relation to A’s needs as a victim, or person at risk, of domestic 

violence.  

(3) The letter must contain –  

(a) a statement to the effect that, in the reasonable professional judgement of the author the letter, 

A is, or is at risk of being, a victim of domestic violence;  

(b) a description of specific matters relied upon to support that judgement;  

(c) a description of the support provided to A; and  

(d) a statement of the reasons why A needed that support.  

 

Proposed amendments:  

(ii) This provision is geographically restricted to England and Wales. This unnecessarily 

excludes survivors who flee England and Wales and seek support in Scotland and 

Northern Ireland.  ROW has been made aware of instances where women have found it 



difficult to provide the necessary evidence as a result of this geographical restriction.  

None of the other provisions in Schedule 1 restrict services to England and Wales only, 

and if there is a geographical restriction it is to the United Kingdom.  Currently, a woman 

who is refused a refuge place in Scotland could access legal aid by replying on Schedule 1 

paragraph 18, but if she is admitted to a refuge in Scotland then she would not be able 

to rely on this as evidence of domestic violence. We suggest that 17(2)(a) be amended to 

“is situated in the United Kingdom”.   

(iii) The criteria that must be met under this schedule are overly onerous and unnecessary 

and require a significant amount of staff time. They significantly contrast to the criteria 

for IDVAs and ISVAs (Schedule 1(14) and Schedule 1(15) 4 respectively) which simply and 

appropriately require a letter confirming that they are providing support to the 

applicant.     

(iv) There is no reason why the criteria should vary so widely. All frontline staff, whether 

IDVAs, ISVAs, outreach workers or refuge workers are specialist domestic violence 

workers and a letter that they are providing support ought to be sufficient for all types 

of workers.  

(v) The onerous requirements of this provision make it more likely that evidence will be 

rejected by the LAA as they do not contain the correct form of wording or the extent of 

information required by the Regulation.  This, in turn, adds to delays and increased 

workloads for LAA caseworkers. 

(vi) the paragraph should therefore read: 

(1) A letter from an organisation providing domestic violence support services.  

(2) The letter must confirm that it—  

(a)is situated in the United Kingdom; 

(b)has been operating for an uninterrupted period of six months or more; and 

(c)provided A with support in relation to A’s needs as a victim, or person at risk, of domestic violence. 

(3) The letter must contain a statement to the effect that, in the reasonable professional judgment of 

the author of the letter, A is, or is at risk of being, a victim of domestic violence. 

 

4. Schedule 1: Paragraph 18 

 

(i) Currently reads: 

 

18.  A letter or report from an organisation providing domestic violence support services 

in the United Kingdom confirming— 

(a)that a person with whom B is or was in a family relationship was refused admission to 

a refuge; 

(b)the date on which they were refused admission to the refuge; and 

(c)they sought admission to the refuge because of allegations of domestic violence by B. 

 

(ii) The information that refuges are required to provide for those who have been refused 

admission has changed following the commencement of the Regulation.  Previously, 

refuges were not required to provide the information in 18.(a) or (c).  These changes are 



welcomed as they enable applicants to rely on evidence that any partner or ex-partner 

of the perpetrator was refused admission to a refuge.  

 

(iii) Our concern is that there may be some women who obtained letters before 8th January 

2018 which comply with the previous regulations but do not contain the information in 

Schedule 1, 18.(a) or (c).  It may be overly onerous to return to the refuge to request a 

new letter or impossible if the refuge has since closed.  ROW seeks confirmation that 

letters dated before 8th January 2018 which confirm that the applicant was refused 

admission to a refuge due to insufficient accommodation and the date she was refused 

will be accepted.   

 

 

5. Schedule 1: Omission of letter from a refuge as evidence of domestic abuse 

 

(i) The MoJ has informed ROW that a letter confirming admission to a refuge [previously 

regulation 33(2) (j) of the Civil Legal Aid (Procedure) Regulations 2012] was purposefully 

omitted from Schedule 1 as it would be covered by paragraph 17: a letter from an 

organisation providing domestic violence support services. We submit that letters 

confirming admission to refuges should be reinstated (without the 24 month time-limit). 

Forcing survivors who are admitted to refuges to rely on paragraph 17 has made it 

harder for them to access legal aid.  The amount of information services are required to 

provide under paragraph 17 are much more onerous than that which was required 

under original regulation 33(2) (j) of the Civil Legal Aid (Procedure) Regulations 2012.   

 

(ii) We are also concerned that letters dated before 8th January 2018 which comply with 

Civil Legal Aid (Procedure) (Amendment) Regulations 2016 and confirm that the 

Applicant was admitted to a refuge, the dates of admission and that she was admitted 

due to allegations of domestic violence will now no longer be accepted.  It may be overly 

onerous to return to the refuge to request a new letter or impossible if the refuge has 

since closed. 

 

6. Schedule 1: Paragraph 20  

 

(i) Currently reads:  

20. A letter from the Secretary of State for the Home Department confirming that A has been 

granted leave to remain in the United Kingdom under paragraph 289B of the Immigration Rules  

Proposed amendments:  

(i) As noted by Rights of Women in the meeting on 12 December 2017 this is incorrect and 

outdated as Rule 289B provided Indefinite Leave to Remain (ILR) for victims of domestic 

violence only until July 2012. This was then replaced by Appendix FM of the immigration 

rules. It can’t possibly be the case that the MoJ’s intention was to exclude migrant 

women applying after July 2012 therefore the SI must be changed.  

(ii) Rights of Women further points out that amending this point to refer to both 289B and 

Appendix FM will still not be sufficient to cover all eventualities under which a migrant 

woman might be granted leave to remain in the UK as a victim of domestic abuse or 



future-proof this point. Currently, it is possible for the Home Office to grant leave to 

remain outside the rules.  

(iii) The paragraph should therefore read:  

(20) A letter from the Secretary of State for the Home Department confirming that A has been 

granted leave to remain in the United Kingdom as a victim of domestic violence.  

(iv) The above rephrasing includes leave granted under the old rules, the current rules, 

outside the rules and will remain applicable if the rules are changed in the future. Rights 

of Women understands that “leave to remain” includes both indefinite leave and limited 

leave (see section 3 Immigration Act 1971) so it is not necessary for a distinction to be 

made. However, it would be sensible to include it in the definitions section of the SI. 
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